



































Eion for Clemoncy", Signad by & moembor of the Commission and by
the dofdnse sounsel, rocommending thot the conviction ne to
Fachinger be disapproved becausc, in their opinion, thero wEE ,
first, insufficiont evideneco rdduscd to sustein the sonvietion
fppinst Feehidnger and, secpbnd, tHe confession of Flavcius and
the stetemont of Meunann wero inadmissidle as not having pro-
butive veluc to : v paohebldrnn, The "Meonrmendation fop
Olomehey Wwne considersd by the Raviewing Authority snd tha
logel queations therein sdeoguete discussed in the voview of
the Army Judipe Advoonte. The following sdditionsl comments
are portinonts

1) The evidencc in this gsse i3 nobt o be
tozted by the vequirusunls for sdmission which aro
eppliceble to courts-periicl and Anplo-American
domestic courts, By the order appointing tho Com=
miasion ony testimony which, in the opinion of tha
Commisaion, hag probative veluc to ¢ rensonable mon,
ia rdmiseiblo, Hecrsey testinony is thus ndmissidlc
if 4% hos probhative valucs Such a GO8% Al admige
giPility = ndmittedly wooue and subjcotive = conforms
nore noaply to thu contingntel (ineluding German)
than to the Anglosimeriectn progadurc. The fnet thct
the testimony 18 horraey ocffcote its probntive woloht
but not ity cdmisaibilitya. Thers ern, of course, bo
Mo logel defdhlbiva of "srobutivg volue', Loy ovis
daonee whiol verdonnbla man, in the light of nll the

cireunstonccos and sonsidoring its souree rnd relovaney,

would recgonably eonsader cnd weish in tHo condust of
thoir affeirs moy be said o have probative voluo,
The evidenes in guestinn = tho confession of Flenrue
ond bhe atatenent of Nouwwann = cortninly mof this
very vogue test, and dta ebnsideration by tho Cornmie-
gion wos propor nhd in tepord with the gonerel prin-
oiple that exelusionery »ules An tho 230l of wap
eriminald should be fow. ow much wei ht ahould be
siven 1t was, of colirae, s fwiter for the Commiasinn,

(2) The renl basie foi tho "Petition for Clununoy

wes the contonting thet thie cullt of the aeeusad

Peohingor wes not estohlished buyond r recmonnble doubt

Isos, thet plthouch the confession of Flauaus cnd the
stotomont of Neuntnn mny toehnionlly hnve boen nd=
miasible lo evideuse, yul thore were of 80 little pro=
br.tive woluu, that eonsicered in conjunctinnh with »11

tho other ppoof, they do not sufficiantly csteblish his

£uilb,  In the opinion of thoe writer, both tho con=
fesplon of Ileusus fndd tho stetement of Nowuscnn, are
antitled tn eonsiderrble eérsduhoc.  Tho confession wes

writton in the lmadwelllns of Plouvous sno 20 July 18946,

sworh tn bufore np pidacse of the United Stetes frny,




and odmitted in evidence cpeinst Flaunus without : 'I
objection pn his part. Flauncus dogs not thorein .
minimizo his own pert in the ntrocities. He could

not have reesonably belioved thet by nlagly sasart«

ing thet Fechinger gave hin tho woapon snd orderad

him ko kill the prissnors thet he wna thorehy lnssafn= |

in; tho desreec of him own (uilt ar the severity of . |
his punishmept, Fachincer was hot the superior of -
leuaus, and the letbtor was under ho ecompulsiol to

obay any order from him. In pessing, it is.noted

thot the pocused Flousue wlected not to testify at

the trirl end the aamiissinn Afd nnt raguire hinm o

do a0, ca thay eould hove dono, Presumsbly, both,

the Commission nand tho vooused I'leucus wero sotis=
fieod with the neourcey and eomiplctoncss of the con=
fossion. The stotemont of Houmann is oqually ore=
dible teatimony, It was written in his own hond-
writing on 14 Lpwril 1045, and swann tn hafava an

of ficer of the United Stotes Jruy. - Nothin: is dis=
alosed 4n the recprd of trisl cs to why Neunonn cor-
mitted suicide, from what noint of vonfnio bo wib=
nossed the stroeitica, or whot, if anythin_, he bad .
to 20 with themn, FHowaver, the teatimony contoinod

in the gtetonant is not contrediated by any avidanoo .
on bohnll of tho necused Froehingoer, and ia corroborated
in genorel by the confcession of Flounus nnd the oir-
cumstoncos chove relntod. Suoh dircet; evidence fron
Pinusus rnd Noumenn, coubled with nll the ather sir-
sungtonooss indienting nctive participrntion on thae

nant of Feahangap, foawa » ohrdn of elivanmstroneas
pointing townrd rﬂa-guilt nf frebinger, rnd ne otiving
every recsonnble bypathosisg, txcopt that of his wild,

ii} ha © eorrollary bo the srpument eontained in
the "Potdtian for Clameoney’ 4heot fhavo wes mnt sufficicntd
avidanca of the uilt of Erchincer to Justify o conviotion, it
is eplso thero contended thnt the waoi_ ht of the evifenco was
ot stifdicignt to Justify n focth senbonen booruse-now avie
dence Mui_ht Be uncoverct in the not too distent futurc whioch
womld cbsolutely estublish tho innsconce of Faehinger of tha
sffonas chavged®, rpd that theovofars the asntones ahanld ha
commutods If tho ncoused wng not proved puilty beyond ang
vensonoble doubt the eonvietion, of couwrse, should be dis-
apnoagead, If he wos pravad uilty havand eny ranaonchle doubk,
the sontence ahandd Be gonfirrod, unloss it is to be eommutod
for rongong hoving nothin: te Jdo wath his [uilt or lunoceonso.
The gugiostisn thet o soptoncs ghould be enmmibed $a o
penitentiory senbtance inaterd of Jiscprroved, beenuse of the
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